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CONTESTED ESTATES
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QUESTION #1

Why might a transfer of
property by a person during
their lifetime to a spouse,
child or other person be
altered after the transferor’s
death?
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Answer #1

O There are several situations
where altering a transfer might
occur but, two instances of some
importance are:

Hm Gift v. Resulting trust; and
B Undue influence.
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QUESTION #2

What type of property
transfers are we talking
about?
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Answer #2

O It might be:
u A gift of land or personal property;
H Creating a joint tenancy of
ownership of land or an account; or
® Placing property in trust.
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QUESTION #3

What is a gift?
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Answer #3

O A gift is a voluntary transfer of
property to another made
gratuitously and without
consideration. The requisites of a
gift are:

H Capacity of the donor;

u Intention of donor to make a gift;

] Cog‘lpleted delivery to or for donee;
an

B Acceptance of the gift by the donee.
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QUESTION #4

What is a resulting trust?
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Answer #4

O Resulting trust is a presumption that
the donee is actually holding the
property in trust for the donor as there
is insufficient evidence to substantiate
a gift.

O Equity presumes that transfers are for
value and therefore presumes a
resulting trust unless there is evidence
of a gift.
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Answer #4 cont'd

O The presumption of a resulting
trust places the burden on the
donee to prove on a balance of
probabilities that a gift was
intended.
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QUESTION #5

What is the presumption of
advancement and how does
it relate to the presumption
of resulting trust?
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Answer #5

O The presumption of advancement
applies as between spouses and
parents and infant children.
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Answer #5 cont'd

O The presumption of advancement
means that spouses are expected to
look after or advance the interests of
each other, or alternatively, parents
look after or advance the interests of
their infant children, and therefore,
transfers are presumed to be gifts and
not held on resulting trust.
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QUESTION #6

What is undue influence and
its role in relation to
transfers of property?
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Answer #6

O A gift is a voluntary transfer. If
someone is unduly influenced to
make a transfer gratuitously and
without consideration the act is
no longer voluntary, and
therefore, evidence of undue
influence may result in a gift
being set aside.
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Answer #6 cont'd

O There can be evidence of actual
undue influence (coercion or
cheating) or a presumption of
undue influence which shifts the
burden to the donee to prove
there was not undue influence.
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Answer #6 cont'd

O Certain classes of relationships such as
parent/child; lawyer/client;
trustee/beneficiary are presumed to
have influence present unless the
contrary is shown.

O Undue influence is the ability to
dominate the will of another person or
to exercise a persuasive influence over
them.
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QUESTION #7

What are some case
examples of undue
influence?
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Answer #7

O A leading case in Canada is

Geffen v. Goodman Estate decided
by the SCC in 1991.
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QUESTION #8

What is Geffen about?
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Answer#8

O Annie left her home to her daughter
Tzina who was troubled and bi-polar.

O Tzina's three brothers, Sam, Jack and
Ted were concerned and persuaded
Tzina, with involvement of a lawyer, to
place the house in a trust for her
lifetime (20 years) and then to
distribute to all grandchildren of Annie.
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Answer # 8 cont’'d

O When Tzina died Tzina's children (part

of the grandchildren) complained that
the trust was a result of undue
influence of the 3 brothers.
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Answer # 8 cont’'d

O The matter went all the way to

the SCC. The lower Court
disagreed there was undue
influence, the Court of Appeal
agreed and the SCC sided with
the lower Court. The case is a
leading authority on
understanding what constitutes
undue influence.
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QUESTION #9

What does Geffen teach us?
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Answer #9

O There is actual undue influence

(clear evidence) and a
presumption of undue influence
(not conclusive, shifts burden of
proof to donee). Every case has
to be meticulously examined as to
its own facts.
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Answer #9 cont'd

O

1.

2.

The Court will consider:

The relationship and potential for
domination;

Is the transaction beneficial or
disadvantageous in an undue
manner;

. Who initiated the idea;
. Is there independent thought by

the donor;
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Answer #9 cont'd

. Is there independent advice;
. Level of assistance in

implementation by donee;

. Reliance on independent advisors

v. donee;

. The presence and evidence of an

independent lawyer will be
important.
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Case Comment
Vout v. Hay 1995 SCC

O The deceased left a farm to a person
of a new relationship. The person
arranged the new will, attended the
signing and paid the lawyer.

O The evidence of suspicious
circumstances means that there is no
I:(vresum tion the testator had

nowledge and approved the will
merely from the proper execution of
the will, which is the normal
presumption.
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Vout v. Hay cont’'d

O Under suspicious circumstances the
capacity, knowledge and approval
must be proven by the propounder of
the will.

O Fraud and undue influence must be
proven by those attacking the will.

O The Trial Judge and SCC decided that
the testator knew what he was doing
and acted freely, so the will was
upheld.
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Case comment
Cooke v. Cooke Estate BCCA
1998

O Deceased had 6 children and created
two joint accounts with one child
involving $80,000. which left only
$4,000. in the estate under the will to
the 6 children equally. Deceased saw
a solicitor and said he intended to
make a gift. The one child had
cheque signing authority on the
account. The joint accounts were
upheld.

www.hobbsgiroday.com




Slide 31

Slide 32

Slide 33

Case comment
Madsen Estate v. Saylor SCC
2007

O Deceased created $185,000. joint
account with one daughter and
two siblings complained.
Deceased controlled accounts
during his lifetime and paid taxes
on investment income. Accounts
created in 1991 and deceased
passed away in 1998.
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Madsen Estate v. Saylor cont’d

O No presumption of advancement
as adult child. Daughter had to
rebut presumption of resulting
trust. No documentation of gift,
father had paid all taxes and no
express reference to beneficial
interest in banking document-
ation so the daughter failed.
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Case comment
Pecore v. Pecore SCC 2007

O This case was decided at the same
time as Madsen Estate v. Saylor, they
are companion cases on similar issues.

O Deceased father placed various
accounts in joint name with daughter.
No presumption of advancement for
adult children, only infants. Daughter
was closest to father.
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Pecore v. Percore cont'd

O Accounts created in 1994 and he died
in 1998.

O A tax letter said accounts were not
gifts.

O No discussion with Iawxer regarding
accounts when will made in 1998.

O There was a high degree of
dependency.

O Gifts may include either or both of

zvithﬂrawal rights and balance at

eath.
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Pecore v. Pecore cont'd

O The Court emphasized:

1.Look at evidence
contemporaneous with
transactions;

2.Look at bank documents;

3. Consider control and use of
accounts;

4. Note the granting of a power of
attorney;
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Pecore v. Pecore cont’'d

5. Look at tax treatment;

6. Consider relationship and
dependency;

7. Consider well being of donee; and

8. Consider any relevant statements
in will.
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Pecore v. Pecore cont'd

O The court concluded the
presumption of a resulting trust
was rebutted and joint
accounts were upheld.
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Case Comment
Inch v. Stead BCSC 2007

O Deceased created two joint accounts
and made one transfer to daughter.
About $200,000. in total and $100,000.
left in estate equally divided between
son and daughter.

O Court held one joint account was a
resulting trust, upheld other account
and transfer and did not vary the
50/50 will.
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Case comment
Archer v. St. John ACQB 2008

O Deceased father put part of farm
holdings in joint tenancy with
daughter. Son complained. Will
said lands were to two sons with
20 year tenancy to daughter on
lands on which her home sat.
Daughter received life insurance.
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Archer v. St John cont’

O Father was incapacitated and
signed the joint tenancy at a
social function. There was no
disclosure of this gift by daughter
to brothers.

O The joint tenancy was set aside.
There was also a finding of undue
influence. Credibility issues
existed.
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Powers of Attorney
Question #10

O What is a Power of Attorney
("PA")?
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Answer #10

O A PA is an instrument whereby a
donor grants to the donee the
authority to act on the donor’s
behalf in respect of the donor’s
legal and financial affairs.

O Essentially it is an agency of a
unilateral nature.
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Question #11

What are limitations of a PA?
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Answer # 11

O The PA does not confer
authority over personal affairs
or testamentary dispositions.
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Question #12

When does a PA terminate?
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Answer #12

O At common law it terminates if
the donor becomes
incapacitated; and

O A PA may be enduring and
survive the donor’s incapacity.
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Question #13

What is the scope of power
under a PA?
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Answer #13

O It may be general or specific.
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Question #14

What is the attorney’s Standard
of Care under a PA?
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Answer #14

O Whether the attorney is
remunerated or not is a factor.
Paid attorney’s must observe a
businesslike standard of care as
opposed to a personal affairs
standard of care for non paid
attorneys.
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Answer #14 cont'd

O An attorney who undertakes
duties as a professional must
behave in a professionally
competent manner.
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Question #15

Is an attorney under a PA a
fiduciary?
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Answer #15

O Yes, an attorney must act in the
donor’s best interests.
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Question #16

May an attorney use a PA for
personal benefit?
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Answer #16

O Only if a competent donor
expressly consents with full
knowledge or the PA expressly
authorizes such acts.
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Question #17

What other basic duties does
an attorney have under a PA?
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Answer #17

O Duty to Account; and

O Duty to make only
authorized investments.
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Question # 18

What do I do if there are
problems with an attorney’s
use of a PA?
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Answer #18

O Assuming the donor is
incapacitated, legal advice is
necessary. Help may be available
through the Public Guardian and
Trustee or via Patients Property
Act proceedings to appoint a
Committee.
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Questions?

O We would be pleased to answer
any questions.
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