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Lawyer sees broader scope in ruling

By GRANT CAMERON

court nuling has shed more
Alight on the types of evi-

dence that can be used 1o
determine fair vatue of a minority
shareholder's slake in a company,
says a lawyer who was invelved in
the case,

David Hobbs, of Hobbs
Giroday Barristers and Solicilors
in Vancouver, says the judge in the
case accepted an assorimant of
cvidence beyond the traditional
reporls of charlered business valu-
otors. "This case shows that you
can look at ather things as well. In
ihis case, the court went beyond
valuation reports and looked at the
extraneous evidence, To me, that's
what'’s significant about i

The tase was heard in the
British Columbia Supreme Court
by Justice Anne MacKenzic and
pitted  petitioner  Auntonio
Manachese against Tra Phi Hold-
ings Lid. and other respondents.
Monachese had s 25 per cent
interesl in a company that owned
the Jingle Pot Pub in Nanaimo,
B.C., while Tri Phi and the respon-
dents owned a majority of the
shares. Hobbs was counsel for Tri
Phi Holdings.

The case began in September
2004 with a hearing over a petition
from Monachesc. The courl
granted a consentd order that pro-
vided for the sale of Monachesc’s
shages to Tri Phi, subject to adjudi-
cation of their fair value.

The case gol complicated,
thaugh, when a dispule arose over
the true value of Monachese's
shares as of Sept. 30, 2004,

Monachese argucd the shares
were worth between $293,500 and
$449,250 while Tri Phi indicated
they were worth §79,171 10
$86,181. Both sides had busincss
valuators backing their claims.

Court heard the pub was
acquired in 1992 for $1.1 million
but afier 2002 carnings of the
business were adversely affected
by smoking reswrictions and
changes to the liquor licensing
system. Two of the majority share-
holders also had health problems,
which raiscd concerns about how
long their shares would be held.

Court also heard that in April
2004 the majority shareholders
contributed another $210,000 to
the business in order to comply
with a requirement from the Reyal
Bank to pay down debt and reduce
the mortgage. Monachese had
been asked to coniribute $50,000
of that figure but he refused.

As a resull, more shares were
issued to the majority shareholders
and Monachese's stake was
reduced te six per cent. In spite of
the coniribution, Monachese
claimed he still owned a quarzer of
the business.

Tri Phi and the other respon-
dents had argued that the tolal
value of all shares was $344,723
on Sept, 30, 2004, which the judge
aceepied.

In 2807, the judge ruled hat
Monachese's equity in the com-

pany had been reduced as a resait
of the cash injection and the valua-
tion of 586,181 pint forward by T
Phi was nol only fair bui generous.
Additiondlly, the judge noted
that in establishing share values,
Monachese's business valuator
predieted a future income for the
pub that was uoreasonably high,
and selected loo low a capitaliza-

tion rate 1o be applied to the future - -
income of the business, and fur-
ther that the valuator double-
counted cerlain excess lands,

Hones

The judge also said 1he valuator
failed to reduce the assets to
account for the 2004 equity contri-
bution and didn’u include polential
income taxes that would be
ingurred upon the sale of shares in
future by the respondents.

Hobbs said the decision is
imperiant to accountants and other
professionals because the judge
considered evidence pul forward
by Tri Phi and other respondents
that is iraditionally not part of the
strict framework of the valuation
concepl.

For cxample, he said, the judge
considered such things as the
refusal by Monachese to inject
additionat capital inta Lhe business
venture as well as the existence of
a shortened Future investment
holding period, based on the
advanced age and poor heallh of
one of the majority sharcholders,

“Valuation was the main picce
of evidence bul it was some of the
other pieces of evidence that influ-

‘enced the courl as weil,” said
Hobbs,

*When you leok closely at the
case, you can sec that there were
some pieces of evidence (hat were
looked al that helped the courl
decide what the value was for the
shares. It had nothing 10 de with
the valualion réport per se, it was
\he pieces of evidence.. -
“*Tt-fiiis cothmon ense observa-
lions that wenl {o value os opposed
ta just using the formula that valo-
ators use.

“Traditionally a judge would just use
_achartered business valuator and

whatever their opinions were they’d
just pick one opinion over the other.”
David Hobbs, Hobbs Giroday

Judges traditionally rely on
reporis from business valuators to
determine the value of a share-
holder's interests, but the judpe’s
decision showed olher faclors can

‘help to sway the courts, said

Hobbs. - .
“Traditionally a judpe would

*_ just use 3 ¢hartered business valu-

ator and whatever their opinions
were {hey'd just pick one opinien
aver the other. 1 think there's just a
bit morc of an open door as to
what you can lock at to determine
fair value and Lhis case has got
some cxamples of that type of avi-
dence.*

The British Columbia Court of
Appcal has provided some direc-
tion with respect fo the approach
that should be uscd to determine
fair value of the shares of a com-
pany.

In a case involving Cyprus
Anvil Mining Corp., the court
stated that finding the fair value of

a stock is a special problem i
every instance and defics bein,
reduced to a set or rules fo
selecting a method of valuarian, o
10 a formula or equation whicl
will produce an answer with (h
illusion of mathematical certainty.

The court stated thal.éach cas
must be examined on ils own fact
that each represents ils own diffi
cullies, and that no methed o
determining value which migh
provide guidance should b
rejected.

Hobbs said the Monachese cas
was diseussed at a conference ¢
chariered busincss valuators and 3
the most recent legal example ¢
determining value of shares.

“There haven't been man
cases since Cyprus:Anvil wher
Lhere’s been much exdrapelation o
the Inw,” said Hobbs. “This cas

just gives you some examples o
diifferent things that you migh
look at.”



