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INHERITANCE LOST?

WILLS AND ESTATES DISPUTES
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HOW CAN YOU BE [EFFECTIVELY] 

DISINHERITED?



little or nothing gifted to you in a will



empty estate because of “gifts” made 

during lifetime of will maker and/or 

rights of survivorship and beneficiary 

designations



Hand in glove – often both
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HOW CAN YOU BE [EFFECTIVELY] 

DISINHERITED? cont’d



A gift that does not give (the post-life 

estate gift; ademption)



Intestacy (no will)



The executor or administrator not 

performing his/her role
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DISINHERITANCE?



5 scenarios



Valid will/estate with assets



Valid will/small or empty estate



Potentially invalid will



Intestacy (no will)



The non-performing 

executor/administrator
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

A valid will and an estate with assets



A Wills Variation Act legal action



What is it?



A statutory right of legal action



Section 2, Wills Variation Act 



See handout
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

Who can bring the action?



“by or on behalf of the spouse or 

children”



Spouse



Legal marriage



“marriage like” relationship



Children



Natural



Adopted



Not step-children

www.hobbsgiroday.com


	___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

	Slide 7
	
[image: image7.emf]SCENARIO 1: cont’d



How and Where?



File a Notice of Civil Claim in any 

Supreme Court of BC registry



File CPLs against title to estate 

properties



Injunction?



After action started, may look to 

alternative dispute resolution
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

When do you commence the action?



Must commence action within 6 months 

from the grant of probate of the will



Can commence before probate is granted



Spouses and children are entitled to 

receive notice of intention to apply for 

probate and a copy of the will



The “no probate” scenario
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

Why can a will be varied?



The courts say that a will maker has:



A legal and moral obligation to his/her 

spouse and infant children; and 



a moral obligation to his/her adult children



to make “adequate, just and equitable” 

provision for them in his/her will.
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

Whether and extent of variation depends 

on the circumstances



“in the circumstances”



Each case is decided on its own facts and 

merit



A host of factors are considered
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

Factors



Will maker autonomy



Modern values and expectations



Size of estate



Gifts made outside the estate



Relationship between will maker and 

plaintiff and others

www.hobbsgiroday.com


	___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

	Slide 12
	
[image: image12.emf]SCENARIO 1: cont’d



Factors cont’d



Will maker’s stated reasons for gift/non-

gift (valid and rational)



Need



Contributions to estate



Contributions to will maker’s well being



The defeated gift
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

A valid will and a small or empty 

estate



Fill it up and then seek a variation
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

What is it? 



A common law and statutory right of 

legal action



Challenge the “gifts” made during 

lifetime, including rights or survivorship



Combine with a wills variation claim
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

Who can bring the action?



The executor on behalf of the estate



Other interested persons (the executor 

in a conflict)



Beneficiaries under the will



Spouses and children
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

How & where?



File a Notice of Civil Claim in any 

Supreme Court of BC registry



File CPL against title to properties in 

issue



Injunction?



ADR

www.hobbsgiroday.com


	___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

	Slide 17
	
[image: image17.emf]SCENARIO 2: cont’d



When do you commence the action?



Limitation period may be 6 or more 

years from grant of probate



But 6 months from grant of probate for 

WVA action



In practice, as soon as possible



The “no probate” scenario

www.hobbsgiroday.com


	___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

	Slide 18
	
[image: image18.emf]SCENARIO 2: cont’d



Why do you challenge “gifts” made 

during lifetime, including rights of 

survivorship?



Things are not what they appear to be:



Express trust



Secret trust



Resulting trust



Requirements to perfect gift not completed
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

Cont’d



Fraudulent conveyance



Lack of capacity of gift maker



Undue influence/ suspicious circumstances



The late marriage
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

Some useful legal tools



Legal presumptions



Of gift (spouse and infant children)



Of resulting trust (all others)



Presumptions are just that; they can be 

rebutted by the evidence
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

A challenge to the validity of the 

purported last will



What is it?



A common law and/or statutory right of 

legal action
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

Why?



To have an earlier will probated



To create an intestacy
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

Who can bring the action?



Interested persons



Beneficiaries under an earlier will



Those who take on an intestacy (also 

entitled to notice of intention to apply for 

probate and a copy of the will)
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

How and where?



Same form and place as above



File caveat in probate registry



Can be determined within probate action
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

When?



6 year limitation, but as soon as possible



Before probate is granted relating to the 

challenged will is greatly preferred
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

Basis for action



Wills Act formalities



Incapacity of testator



Lack of knowledge and understanding of 

testator



Undue influence / suspicious 

circumstances
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

Intestacy



What?



Challenge “gifts” made during 

lifetime/rights of survivorship

www.hobbsgiroday.com


	___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

___________________________________

	Slide 28
	
[image: image28.emf]SCENARIO 4: cont’d



Who can bring the action?



Those entitled to take on an intestacy



Administrator



Why?



To increase the size of the estate 

available for distribution on an intestacy
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

How?



File Notice of Civil Claim in BC Supreme 

Court registry



File CPL against titles to properties in 

dispute



Injunction?
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

When?



6 year limitation or more, but as soon as 

possible
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

Basis for action



Not a gift, but express, secret or 

resulting trust for estate (or others)



Lack of capacity of gift maker



Lack of requirements for a valid gift



Undue influence/suspicious 

circumstances



Fraud
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

The Non-performing 

Executor/Administrator



What?



The executor is not performing the job in 

a timely fashion, or at all
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

Why?



Incompetence or lack of interest



Conflict of interest between duties and 

personal interests



Living on an estate property



Using estate funds for personal benefit



Having received assets outside of will that 

may not have been gifts
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

Who can take action?



Beneficiaries under the will



Those who take on intestacy where no 

will
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

When?



Limitation period 6 or more years, but as 

soon as possible



The “executor’s year”



Where?



B.C. Supreme Court, Civil and Probate
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

Tools?



Caveat



Citation



Applications to pass over or remove and 

replace executor/administrator



CPLs



Injunction



Passing of Accounts (interim and final)
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QUESTIONS?

We would be pleased to answer 

any questions you may have.
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908-938 Howe Street, Vancouver BC  V6Z 1N9
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SCENARIO 2: cont’d



How & where?

File a Notice of Civil Claim in any Supreme Court of BC registry

File CPL against title to properties in issue

Injunction?

ADR
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SCENARIO

ont'd

w & where?
= File  otica of il Claimin any.
Supreme Caurt of BC registry

= Fils CRL againsttite to propertiasin

= njunction?
= a0r






SCENARIO 3: cont’d



How and where?

Same form and place as above

File caveat in probate registry

Can be determined within probate action
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ont'd

SCENARIO

O How and where?
= Same form and place as above
= File caveatin probate registry
= Canbe determined nithin prabate actian






SCENARIO 4: cont’d



Who can bring the action?

Those entitled to take on an intestacy

Administrator



Why?

To increase the size of the estate available for distribution on an intestacy
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SCENARIO

cont'd

O Who can bring the action?
= Those anitled o take on an ntestacy
= Administrator

owhy?
= Toincrease thesize of the setate
availabls for distribution on an inestacy.






SCENARIO 5:



The Non-performing Executor/Administrator



What?

The executor is not performing the job in a timely fashion, or at all
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SCENARIO

O The Non-performing
Executor/Administrator

Owhat?
= The executoris notperforming thejob in
acimelyfashion, or at al






SCENARIO 5: cont’d



Who can take action?

Beneficiaries under the will

Those who take on intestacy where no will
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SCENARIO

cont'd

O Who can take action?
= Bensicaries underthe will

= Those who take on intestacyhere no
il






SCENARIO 5: cont’d



Tools?

Caveat

Citation

Applications to pass over or remove and replace executor/administrator

CPLs

Injunction

Passing of Accounts (interim and final)
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SCENARIO 5: cont'd

O Tools?
= Covent
= Citation
= Applications to pass over o remove and

replace executar/administrator
= o
= Tjunction
= Passing of Accounts (interim and final)
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	We would be pleased to answer any questions you may have.
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QUESTIONS?

We would be pleased to answer
any questions you may have.






SCENARIO 5: cont’d



When?

Limitation period 6 or more years, but as soon as possible

The “executor’s year”



Where?

B.C. Supreme Court, Civil and Probate
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SCENARIO

cont'd

OWhen?

= Limitation period & or more years, but as
soon2s possible

= The"exacutor’s year”

OWhere?
B.C. Suprame Court, Cvl and Probate






SCENARIO 5: cont’d



Why?

Incompetence or lack of interest

Conflict of interest between duties and personal interests

Living on an estate property

Using estate funds for personal benefit

Having received assets outside of will that may not have been gifts
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SCENARIO

cont'd

owhy?
= Incompatence orlack o interest
= Confict of interast betneen duties and
personalnterests






SCENARIO 4: cont’d



When?

6 year limitation or more, but as soon as possible
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OWhen?
= 6year limication or mor, but as soonas
possible






SCENARIO 4: cont’d



Basis for action

Not a gift, but express, secret or resulting trust for estate (or others)

Lack of capacity of gift maker

Lack of requirements for a valid gift

Undue influence/suspicious circumstances

Fraud
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SCENARIO 4: cont'd

0 Basis for action
= ot git, but sxpress, sacrtor
resulting trustfor sctats (ar athers)
= Lack of capacity of gft maker
= Lack of requirements for 3 valid gifc
= Undus influence/suspicious
= Fraud






SCENARIO 4: cont’d



How?

File Notice of Civil Claim in BC Supreme Court registry

File CPL against titles to properties in dispute

Injunction?
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SCENARIO

cont'd

O How?
= FilsNotice of vl Claim n BC Supreme
Courcragistry
= File CPL against ites o proprties in
dispute
= Tjunction?






SCENARIO 3: cont’d



Basis for action

Wills Act formalities

Incapacity of testator

Lack of knowledge and understanding of testator

Undue influence / suspicious circumstances
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ont'd

O Basis for action
= Will At formlities
= Incapacity oftestator

= Lack of knowledge and understanding of

= Undus influence / suspicious






SCENARIO 4:



Intestacy



What?

Challenge “gifts” made during lifetime/rights of survivorship
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SCENARIO

O Intestacy

Owhat?
= Challenge"gifs” made during
ifetime/rights ofsurvvorship






SCENARIO 3: cont’d



When?

6 year limitation, but as soon as possible

Before probate is granted relating to the challenged will is greatly preferred
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ont'd

OWhen?
= 6year limication, but as soon as possible
= Before probate i granted relating tothe

challengd wil i greatlypreferrsd






SCENARIO 2: cont’d



Some useful legal tools

Legal presumptions

Of gift (spouse and infant children)

Of resulting trust (all others)

Presumptions are just that; they can be rebutted by the evidence
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SCENARIO 2: cont'd

O Some useful legal tools:
= Legal presumtions
eyt






SCENARIO 3: cont’d



Why?

To have an earlier will probated

To create an intestacy
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SCENARIO 3: cont'd

Owhy?
= Tohave an sarlieruillprobated
= Tocreate anintestacy






SCENARIO 3: cont’d



Who can bring the action?

Interested persons

Beneficiaries under an earlier will

Those who take on an intestacy (also entitled to notice of intention to apply for probate and a copy of the will)
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SCENARIO 3: cont'd

5 o can bring the acton?
Saerfeds






SCENARIO 3:



A challenge to the validity of the purported last will



What is it?

A common law and/or statutory right of legal action
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SCENARIO 3:

0 A challenge to the validity of the
‘Durported lastwil

O Whatis it?
2 common aw and/or statutory right of
legal action






SCENARIO 2: cont’d



Why do you challenge “gifts” made during lifetime, including rights of survivorship?

Things are not what they appear to be:

Express trust

Secret trust

Resulting trust

Requirements to perfect gift not completed
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ont'd

O Why do vou challenge "aifts” made
during lifetime. including rights of
survivorship?
= Things are not what they appearto be:






SCENARIO 2: cont’d



Cont’d

Fraudulent conveyance

Lack of capacity of gift maker

Undue influence/ suspicious circumstances

The late marriage
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SCENARIO 2: cont'd






SCENARIO 2: cont’d



When do you commence the action?

Limitation period may be 6 or more years from grant of probate

But 6 months from grant of probate for WVA action

In practice, as soon as possible

The “no probate” scenario
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SCENARIO 2: cont'd

0 When do vou commence the action?
= Limitation period may be & or more
years from gran of probate
= Buts months from rant of probate for
WU sctian
= In practice, as soon as possible
= The"na probate” scenario






SCENARIO 1: cont’d



When do you commence the action?

Must commence action within 6 months from the grant of probate of the will

Can commence before probate is granted

Spouses and children are entitled to receive notice of intention to apply for probate and a copy of the will

The “no probate” scenario
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SCENARIO

cont'd

O When do vou commence the action?

Must commencs action within & manths
From the grant of probate of the wil

Can commence befor probate s aranted
Spouses and children are entitled to
récaive natice o intentian to apply for
probate and 3 copy of the will

The *no probate” scenaric






SCENARIO 1: cont’d



Factors cont’d

Will maker’s stated reasons for gift/non-gift (valid and rational)

Need

Contributions to estate

Contributions to will maker’s well being

The defeated gift
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ctors cont'd

Willmakar’s stated reasans for gift/non-
gift(valid and racional)

Need

Contributions tasstate
Contributions to il maker’s well being
The defeatad gift






SCENARIO 2: cont’d



What is it? 

A common law and statutory right of legal action

Challenge the “gifts” made during lifetime, including rights or survivorship

Combine with a wills variation claim
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SCENARIO 2: cont'd
O Whatis it?
= & common law and statutory right of
legal ction

= Challenge the “gifts” made during
Iietime, Including ights o suriorship
= Combine nith 3 ills variation claim






SCENARIO 2: cont’d



Who can bring the action?

The executor on behalf of the estate

Other interested persons (the executor in a conflict)

Beneficiaries under the will

Spouses and children
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O Who can bring the action?
= The exacutor on bahalfof the sstate
= Otherinterasted persans (the executor

i confict






SCENARIO 2: 



A valid will and a small or empty estate

Fill it up and then seek a variation
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SCENARIO 2:

0 A valid will 2nd a small or empty
estate
= Fillitup and then ek a variation






SCENARIO 1: cont’d



Whether and extent of variation depends on the circumstances

“in the circumstances”

Each case is decided on its own facts and merit

A host of factors are considered
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SCENARIO 1: cont'd

= Whether and extent of variation dspends
anths dreumstances






SCENARIO 1: cont’d



Factors

Will maker autonomy

Modern values and expectations

Size of estate

Gifts made outside the estate

Relationship between will maker and plaintiff and others
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SCENARIO

cont'd

O Factors
= Willmaker autonomy
Hodzrvaluss and expsctatians
Sizeof setate
Gifts made outside the estate
Relationship between willmaker and
plaintiffand others






SCENARIO 1: cont’d



Why can a will be varied?

The courts say that a will maker has:

A legal and moral obligation to his/her spouse and infant children; and 

a moral obligation to his/her adult children

to make “adequate, just and equitable” provision for them in his/her will.
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SCENARIO 1: cont'd

O Why can a will be varied?
= The couts say that a willmaber has:

2 Aol ol igton o Par






How to remedy a disinheritance?



5 scenarios

Valid will/estate with assets

Valid will/small or empty estate

Potentially invalid will

Intestacy (no will)

The non-performing executor/administrator
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HOW TO REMEDY A
DISINHERITANCE?

05 scenarios
Validwillfstate with assets
Valid il small orsmpty sctats
Potentially invalid will
Intestacy (no will

The non-performing
executor/administrator






SCENARIO 1: cont’d

Who can bring the action?

“by or on behalf of the spouse or children”

Spouse

Legal marriage

“marriage like” relationship

Children

Natural

Adopted

Not step-children
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SCENARIO

D Who can bring the action?
= by or an behalfof the zpause or
chidren

ont'd






SCENARIO 1: cont’d



How and Where?

File a Notice of Civil Claim in any Supreme Court of BC registry

File CPLs against title to estate properties

Injunction?

After action started, may look to alternative dispute resolution
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SCENARIO

cont'd

O How and Where?
= File 3 otica of Gl Claimin any.
Supreme Caurt of BC registry
= File CPLs againsttite to estate
properties
= junction?
= Afteraction started, may look to
altermative dispute resolution






SCENARIO 1:



A valid will and an estate with assets

A Wills Variation Act legal action



What is it?

A statutory right of legal action

Section 2, Wills Variation Act 

See handout
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SCENARIO

0 A valid will and an estate with assets
= A Wil Variation Actlegal action

O Whatisit?
= Astatutoryright of legal action
= Section 2, Wills Variatian Act
= Seehandout
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HOW CAN YOU BE [EFFECTIVELY] DISINHERITED?



little or nothing gifted to you in a will

empty estate because of “gifts” made during lifetime of will maker and/or rights of survivorship and beneficiary designations

Hand in glove – often both
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HOW CAN YOU BE [EFFECTIVELY]
DISINHERITED?

D little or nothing gifted to you in 2 wil
O empty estate because of "gifts” made
during lifetime of will maker and/or

rights of survivorship and beneficiary
designations
O Hand in glove - often both
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HOW CAN YOU BE [EFFECTIVELY] DISINHERITED? cont’d



A gift that does not give (the post-life estate gift; ademption)

Intestacy (no will)

The executor or administrator not performing his/her role
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HOW CAN YOU BE [EFFECTIVELY]

DISINHERITED? cont'd

00 A gift that does not give (the post-life
estate gift; ademption)

O Intestacy (no wil)

O The executor or administrator not
performing his/her role
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INHERITANCE LOST?
WILLS AND ESTATES DISPUTES

 













1







image1.png

hobbs|giroday

BARRISTERS &« SOLICITOTPRS








INHERITANCE LOST2
WILLS AND ESTATES DISPUTES

hobbs | giroday






